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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL

Urgency Application nNo...... . 0f 2008,

N

PLL. WRIT PETITION No. OF 2009 (M/H)
(Under Article 226 of the Constitution of Indin)

Distt.- NainiTal.

e m L Tt e Y Py L vk e O T Petitioner,
Fersuy
Unionof Indiaand ofhers. oo iiieeivimsissnaiiesssssnsnnnnais Respondents,
To,

I-2

The Hon'ble Chiel’ Justice and his other companion judges of the
aloresaid Court.
The Humble Application on behall of the Petitioner-Applicant,

above named, most respectfully showeth as under,

That all the facts and circumstances have been narrated in the
accompanying aflidavit, which may Torm part of this application.

That for the facts and circumstances narrated in the accompanying affidavit,
it is necessary in the interest of justice that the instant writ petition be heard
during the winter vacations, otherwise the Applicant-Petitioner shall suffer

irreparable loss,



PRAYER (2)

I1. 15 therefore, most respectfully prayed that this Hon'ble
Court may very graciously be pleased to hear the instant writ
petition  during  the  winter  vacations,  otherwise  the

Petitioner’ Applicant shall suffer irreparable loss,

Date : ) J1 2009 (Rajeev Singh Bisht)
Advocate
Counsel for the Applicant/Petitioner.



IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL

IN

P.LL WRIT PETITION No. OF 2009 (M/T)
(Under Article 226 of the Constitution of India)
Distt,- NaimniTal.

i [ [T R T e T L E L L LT e T Fetitioner.

Union of India and others, = .iiicieivecsssesisesssisnasns Respondents.

I-J

Affidavit of : Prof. Ajay Singh Rawat,
Aged about 61 vears,
Sto Late Thakur D.S. Rawat,
R/o ‘Sai Sadan’, Joy Villa Compound,
TalliTal NainiTal

(Deponent)

[, the ahove named deponent do hereby solemnly allirm and slate on
oath as under -
That, the deponent is the sole Petitioner in the instant Writ Petition and is as
such well acquainted with the facts deposed to below,
That the indiscriminate baring and water pumping work is being carried on
by the builder in the area adjacent 1o the Khurpatal Lake in connivance with
the respondent authorities.
That if the instant writ petition is not heard by this Honble Court during
the Winter Vacations the builder would be able to achieve his target of
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infructuous.

That the Hon'ble Court may entertain the instant wril petition during the
winter vacations in the interest of justice otherwise the Petitioner would

suffer irreparable loss.

I, the above nomed deponent do here by swear and
verily that the contents of paragraph No. 1 & 2 of the
Caccompanving Application and para nes 1.2,3 & 4 of the
instant affidavit are based on my personal knowledge, which
all | believe to be true and no part of it 1s false and nothing
material has been concealed.

So help me God.
)

Aol
Deponent.

I, Rajeev Singh Bisht, Advocate High Court, do here by
declare that the person making this affidavit and alleging himsell 10
the deponent is the same person who is known to me from the

production of the papers by him,
Advocate

Solemnly affirm before me on  this D Jo day of
SAB=2 2009 at about. 704 B0, by that the deponent who has
been identified by the aforesaid advocate.

[ have satisfied mysell’ by examining the deponent that he
understands the contents of this affidavit which has been read over

and explained to him by me.

Dath Commissioner

™ ,;"L"ﬂ"if .-’Eﬁ.-ﬂ“rJl



IN THE HON'BLE HIGH COURT OF UTTARAKHANLD

1 H EF

AT NAINITAL

[N
WRIT PETITION No. ChF 2009 (M/B)

(Under Article 226 of the Constitution of India)

Distt.- NainiTal.

Prof. Ajay Smesh Rawat = e s Pelitioner.
Versus
Union of India and Ors, ... o E AR L S, o ot T e Respondents
| S.No. | Dates Events
| i. - From time immemorial the villagers of Khurpatal,
| Patikhet, Jopvura and Silmoria have been living being
| dependant on the sole source of water being springs
generated under the Khurpatal Lake. SN
| 2. 1975 The esrstwhile State Legislature passed the UP. Act
: nod6 of 1973 for regulation and control of water in
| Kumpon and Garhwal regions.
A, 2000-01 | The builders buy land near the Khurpatal Lake and start
! constructions of borings against which the villagers
______ | agitated and the construction was stopped.
4. 20046 The builders again start boring activities bul the agit: ation |

of the matter before the prescribed autherity and the

| COurs.

5, | 03-08-2006 |

The pri.scutu.v:l Authority blﬂpb the boring activities of the
CPWD on the instance ol the villapers.

| 03-05-2006
I

Status Quo order granted in the injunction suit filed by the
villagers against the boring activities done by the builder
‘*~I.1LII'.|."| ; i.e., Army W 1.1f|1|'-l. I [':H.I‘lll'll., ﬁrh.ml'a.ﬂhrll

= —

| B-08-2006

June 2006

Appeal against 1ha I'ﬁ_]ﬂﬂt]ﬂr'l of I-:mpnﬂn Injunction
application of the villagers was admitted and the rejection
. order was stayved by the District Judge, NainiTal. .
Detailed Survey Report submitted by Dr.D.S. Kotilya,
with Execcutive Engincer, Jal Nigam, sayving thal the
boring would have precarious consequences on the water |
| resources ol he villages.

| 2008-09

| 19.01-2009

| boring.

The bulder again starts h-:rrmg activities but the
| respondent .Jul.h-m itles do not check &t from deing illegal

Petitioner r-.,pr-r.:m.nt:- before the District Magistrate, giving |
the details of the consequences of illegal boring hul the
| authonties do not act.

Ht:m:t. Thm Fl:tl.l.mlh

= - E

Date: QUIHH‘I (Rajeev Singh Bisht)

Advocate
Counsel For the Petitioner.
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL
P.IL. WRIT PETITION No. OF 2009 (M/B)

(Under Article 226 of the Constitution of India)

Distt.- MainiTal.

Prof. Ajay Singh Rawat,
C/a Indian National Trust for Art and Cultural Heritage,
Utarakhand Chapter, MainiTal, through its Convener,

............................. N L1 3 11 1411 1] 8

Versus

1. Union of India, through the Secretary, Ministry of Water Resources,

Government of India, New Delhi,

2. Union of India, through the Secretary, Ministry of Environment and IForest,
Government of India, New Delhi.
3. State of Uttarakhand, through Secretary, Ministry of Environment and Forest,

Government of Uttarakhand, Dehradun, Uttarakhand,
4. State of Uttarakhand, through Secretary, Ministry of Water Resources,

CGovernment of Uttarakhand, Dehradun, Uttarakbhand,

5. Chief Conservator of Forest, Kumaon Region, NainiTal.
6. Commissioner, Kumaon Region, Naint Tal.
7. District Magisteate, NainiTal.
2. MainiTal Lake Special Area Development Authority, through its Secretary.
.............................................. Respondents,
Tao,
The Hon'ble Chief Justice and his other Companion Judges ol the
aforesaid Hon'ble Courl.
The humble Petition of the Petitioner abovenamed most respectiully
showeth as under: -
1. That the present Petition is being filed under Article 226 of the Constitution

of India by way of public interest and the Petitioner has no personal interest

“{b;’tﬂljﬁ'-.h"_:m Z .
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in the instant matter. [t is submitted that the Petition 15 being filed in the
interest of the public at large, including the residents of MNainiTal district,
more particularly the residents of the villages Khurpatal, Patikhet, Jogyura

and Silmoria and the area surrounding the Khurpatal Lake.

That the Petitioner hos retired as the Head of the Department of History,
Kumaon University, NainiTal, and has always supported the Environmental
causes, The Petitioner is the Chairman of the History Division,
International Union of Forestry Research Organizations, Vienna. It is also
submitted here that the Petitioner is the recipient of the international award,
the Order of the Golden Ark, Netherlunds, for conservation of
Environment, both as an academic and as an activist. The Petitioner has
been continuously engaged in the environmental causes and has been
fighting against the human attack on the fragile cco-system of the young

Shivalik range of the Himalayas.

That the subject matter of the instant Petition is the illegal and dangerous
construction and boring activity going on near the Khurtpatal lake by a
builder socicty styled as Army Welfare Housing Organization, inter alia
large constructions  posing  constant  ecological,  geological  and

environmental threat on the area of and around the aforesaid villages.

That the Lake Khurpatal is situated at an elevation of 1580 meter above sea
level and is famous for the scenic beauty and quiet location among the
tourists. It is submitted that the Lake is 2 closed basin withoutl any outlet

and is the only water body catering the water needs of the entire arez.

That the village Khurpatal is situated around the Lake while the three
villages, namely. Patikhet, Jogvura and Silmoria are located towards the
South of the Lake at a lower altitude than the Lake level. It is pertinent to
submit here that, for their water needs, the aforesaid villages are entirely
dependent upon the springs that are regenerated from the Loke waler
underneath the Lake basin and they have no other source or supply of water
from the [reigation department or any other department. [t s also relevant o
state here that lone source of income of the villagers is through the
vegetables they grow and the milk of their cattle and the water requirement
for both these activities is catered by the aforesaid springs in the villages. It
is submitted here that the whole economy, as well as living, of the aforesaid
villages is entirely dependent on the springs which are under threat from the
illegal construction and boring activities being done by the builders under

the protection of the Respondent authorities.
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T,
Ihat with the objective to regulate and control in the public interest Lhe

water sources in the hill tracts of the Kuemaon and Garhwal Divisions in
order to ensure a rational distribution of water for the purpose of human
and animal consumption, irripation and industrial development, an act was
passed by the Legislature of erstwhile Uttar Pradesh, named as the Kumaon
and Garhwal Water {Collection, Retention and Distribution) Act, 1975 Tt is
stated that the provisions of the act had been framed keeping in view the
exceplional geographical conditions of the area, A copy of the U.P.Act
no.46 of 1975 is being annexed herewith as Annexare-f . 1t is stated that as
per section 6 of the aforesaid ULP. Act no.dé of 1975 several restricthions
have been placed on the construction ete. of various Kinds, including the
installation of a pumping machine, without prior permission of the Sub-
Divisional CTicer.

That it is pertinent to state here that the Loke Khurpatal is itsell a Reserved
Forest Area as per the information given by the Respondents vide letier
dated 20-01-2009 and the Law does not permit any non-forest activity in
and around any kind of Forest area. A copy of the letter dated 20-01-200%

is being annexed herewith as Awnexure-2,

That the aforesaid letter also informs that the area around the Lake is
Wetlands, which are equally important to the environment as the Forests
are. It is relevant 1o state here that the Wedlands have been defined as bogs,
swamps and marshes, They provide numerous ecosystem services including
water purification, maintaining surface moisture, curbing soil erosion,
reducing the impact of foods and droughts and re-charging wells. The
wetlands support a host of wildlife such as birds, fish, reptiles, amphibians
and insects, It is important to state here that the Respondents are duty
bound o promote the conservation of wetlands habitat since India was a
contracting parly 1o the ‘Ramsar Convention’, an Inter Governmental

Treaty on Wetlands, held in February, 1971,

That the villagers of the aforesaid villages have always been fighting
against the disturbance to their ecosystem caused by the heavy
constructions around the Lake Khurpatal and they have continuously
defeated the ill intention of the builders to destroy their water resources. [
is submitted that due to the agitation of the villagers neither the private
builders'hoteliers have been able to disturb their water resources nor the
Government building ageney, iw, the Central Public Works Department,
was able to commence boring for water in the arca, [t is submitted that on

the representation of the villagers the C.P.W. I, was ordered 1o stop boring
)
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and remove the construction from the area vide the order dated .ﬂ_."--l."l‘irf‘.f'lﬁ-!'-
passed by the Preseribed Authority/ Sub Divisional Olficer, MNainiTal. A
copy of the order dated 03-08-2006 15 being annexed herewith as
Amprexire-3

That it is stated here that though one of the builders was stopped by the
Prescribed Authority another builder stvled as the Army Welfare Housing
Organisation restarted the construction and boring activity in the area. It 13
submitted that earlier in the vear 2001 the same builder had foreibly tried to
do boring in the arca but on the agitation of the villagers and the
intervention of the District Magistrate, NainiTal, the construction was
stopped.

That the said builder again tricd to foreibly construct boring in the year
2006 and the villagers again agitated the matter before the concerned
authorities. 1t is also submitted that the villagers also approached the
Hon'ble Court on 03-05.2006 through Civil Suit no.22 of 2006 wherein
after hearing the case of the villagers the Hon'ble Court was pleased to
order status-gor, A copy of the order dated 03-05-2006 iz being annexed
herewith as Ammexure-4 . It is submitted that the villagers had contended
the violation of section-6 of the U.P. Act nod6 of 1975 as no prior
permission had been granted by the Prescribed Authority under the Act Lo

construct the boring.

That the villagers also made a representation w the Commissioner, humaon
Division, NainiTal, registering their grievance bhefore him and requesting
him to conduct a survey of the area and the consequence of boring on the
springs of the villuges. 1t is stated that a thorough survey was conducted by
D, B. S, Kotilya, Department of Geology, Kumaon University, NainiTal,
along with the Executive Engineer, Jal Nigam, NainiTal, and a report was
submitted to the authorities asserting the fear of the villagers that the
construetion of boring would have precarious consequences Over the
springs of the aforesaid villages. A copy of the report of the survey is being

annexed herewith as Amnexure-3 .

That in the meanwhile the Temporary Injunction Application in the Civil
suil no.22 of 2006 was rejected by the learned Civil Judge(5.D.), NamiTal,
on 14-08-2006. 1t is stated that the same was assailed by the villagers in
Mise, Civil Appeal no.19 of 2006 before the leaned District Judge,
NainiTal, wherehy vide order dated 18-08-06 the Appeal was admitted and
the order dated 14-08-2006 passed by the learned Civil Judpe(5.1.).

s

-I-
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15,

16.

18.

Ty
NainiTal was stayed. A copy of the order dated 18-08-2000 s being

annexcd herewith as Annexure=0 . 1005 submicted bere that the Appeal s
still pending before the Court of the District Judge, NainiTal, and the same

ig fixed for hearing on 12-03-2009,

That since then there had been no construction or boring activity in the arca
around the Lake and the wvillagers were enjoying their daily work with a
peace of mind when suddenly at the present time the builder stvled as the
Army Welfare Housing Organisation has started construction and boring
work. It is submitted that when the villagers agitated against the boring
work the builder threatened them with dire consequences. 1t s further stated
that the villagers approzched the concerned authorities bul they have tumed
deal to the pravers of the villagers and are sitting blind over the illegal
construction of the bore-well.

That it is pertinent to state here that the Pelitioner also represented before
the District Magistrate, NainiTal, protesting against the illegal protection 1o
the builder in permitting him 1o do boving and pumping water against the

Court’s orders and the ecologicnl considerations. A copy ol the

representation dated 19-010-2009 is being annexed herewith as Anniexure=7

That it is submitted here that if the Respondent Authorities sit idle over the
matter and let the illegal boring construction activity go on, the springs,
heing the only water supply to the villages. would be devastated and the
poor restdents of the aforesaid villages would loose all their means of
living.

That it is further submitted that the said builder, i.e. the Army Welfare
Housing Society is constructing about 93 flats near the Lake, consisting of
more than 300 rooms. It is pertinent to state here that a structure of this
magnitude would definitely spoil the ecology, as well as geology, ol the
beautitul Lake and the area around the Lake. It is submitted that the
Khurpatal Lake is n closed basin lake with no outlets and the site of
construction of these 300 plus rooms is almost touching the lake. Tt is stated
that the geographical situation does not permit the sewer and waste 1o go
into any other direction and the same is bound o enter the Lake and destroy
11§ very exislence.

That it is also pertinent to state here that if the Respondent authoritics allow
the pumping of water for these large number of flats the water contents of
the Lake is bound Lo decrease threatening its extinetion. It is submitted that

|
R oo | TS b
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e D
the contraction in the amount of water in the Lake will divectly atfeet the

residents of villages Khurpatal, Patikhet, Jogyura and Silmoria, who do not
have any other place to live and who neither bave any other means for
living.

That the voluminous construction that would be erected adjacent to the
Lake definitely comes under the meaning of the word “NMulti Story/Group
Housing™ structure and is under the jurisdiction of the NainiTal Lake
Special Area Development Authority, which has been directed by the
Hon'hle Apex Court for not allowing such construction in its order 1n the
Writ Pefition Ajay Singh Rawat Vs Uel {1995 (3) SCC 2486}, It is
submitted here that the subject matter in that matter was the threat o the
NainiTal Lake while in the present matter the threat i1s even worse Lo the
small Khurpatal Lake.

That the Respondent authorities are Nouting the enactment made by the
State Legislatuere, International Conventions as well as the Law settled by
the Courts in variouws environmental litigation from time 1o time by illegally
allowing the bhuilders to go on with their valuminous constructions in the
ecologically as well as geologically fragile arcas thus threatening the very

existence of many villages and their residents.

That it is stated here that the builders all over the Kumaon region of this
beautiful State are carrving on such indiseriminate construction work which

would be certainly hazardous to the very existence of the entire hilly region.

That it is evident from the preceding paragraphs that the continuance of the
illegal boring construction activity in the above-mentioned zone would
prove hazardous (o the environment as well as the human life. It is
submitted here that the Respondents have turned their blind eyes on the
joint expert reports of the Government Departments, 11 15 stated that they
have forgotten their olticiol duty towards the Governmenl and the citizens

and they would not et in o prudent manner unless this [Ton'ble Court

intervenes under the provisions of Article 226 ol the Constitution of India,

That the Hon'ble Apex Court has held that the public trust deetrine 1s a part
of the law of the land, which says that the State is the trustee of all the
natural resources which are by nature meant for public use and enjoyment.
Public at large is the beneficiary of the seashore, running water, airs, forests
and ecologically fragile lands. The State as a trustee 15 under a legal duty to
protect the natural resources, It 15 stated here that the action of the
Respondents explained above is in clear violation of the public trust

Fa | |
' B 1



. h.
doctrine, thereby violating the right o a wholesome enviromnent, which is

a facet of the right to lle guaranteed under Anicle 21 of the Constitution ol
India,

[hat there is no other equally efficacious altemative remedy available to the
Petitioner exceplt 1o invoke the Writ Jurisdiction of this Hon'ble Coun
under Article 226 of the Constitution of India, /nter-alia on the Tollowing

Zroun |.|!‘~:

CRCHINLIS

A- Because there has been a vielation of the provisions of the ULP. Act
no.46 of 1973, passed by the State Legislature;

B- Because the Respondents have ignored the Geologically unstable, as
well as the ccologically fragile, nature of the area while permitting
the illegal construction as well as boring activity in the aforesaid
Area;

C-  Because the inaction of the Respondents in not stopping the illegal
construction as well as boring activity sufTers grave illegality and
violation of public trust;

13- Because the resuming and continuance of the aforesaid boring
activity would be detrimental to the very existence of the villages
Khurpatal, Patikhet, Jogyurn and Silmoria and their residents;

E-  Because the Respondents have decided to po on with their arbitrary
plans without even adhering to the existing laws as well as the Apex
Court directions;

I+- Because non-forest activities cannot be allowed in and around the
Reserved Forest aren;

(1-  Heecause no construction can be allowed on the wetlands threatening
their cxistence;

H- Because there has been a violation of the International Convention:

I- Hecause the arbitrary action of the Respondents is in clear violation

of the public trust doctrine, which is a part of the law of the land:
J- Because the violation of the public wust doctrine itsell’ violates the
right to a wholesome environment, which is a facet of the rght o

life puaranteed under Article 21 of the Constitution of India;



[ Because any action threatening the very existence of the Lake
Khurpatal would be threatening the lives of the citizens living in and
around the whole area described above, which would he vialative of
the Constitutional right to life as guaranteed under Article 21 of the

Constitution of India;

[.-  Because there is no other equally efficacious allernative remedy
available 1o the Petitioner except to invoke the Writ Jurisdiction of

this Hon'ble Court under Acticle 226 of the Constitution of India,

PRAYER

It is. therefore, most respectfully prayed that this Hon'ble Court may

very graciously be pleased to allow this Writ Petition and:

(i) Tao issue, a Writ, order or direction in the nature of mandamus
directing the Respondents to stop the illegal construction af
boring and pumping water in the arca adjacent to the
Khurpatal Lake, which is threatening the water resources ol
the villages Khurpatal, Patikhet, Jogyvura and Silmoria,

(i)  To issue, & Writ, order or direetion in the nature of mandanis
directing the Respondents 1o stop  the  voluminous
construction in the area adjacent to the Khurpatal Lake, which
is a very Geologically instable and ecologically fragile
region;

(i) To issue, a Writ, order or direction in the nature of mandamius
directing the Respondents to take immediate steps for
maintaining the Geological stability of the whole arca

51|Tm'u11|;lir|[_r the Reserved Forest of the th.JTpi-:ﬂul Lake:

(ivi To issue an order or direction which this Hon'ble Court

deems fit in the facts and circumstances of the instant case;

(v Ta award the costs in favour of the Petitioner,

Datc : 2] 1] 269 (Rajeey Singh Bisht)
Advoeate
Counsel for the Petitioner,

Pl

i
{
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL

P.IL. WRIT PETITION Na. OF 2000 (M/B)
{Under Article 226 of the Constitution of India)
Dristt.- NainiTal.

Prof. Ajay Singh Rawat ... OO L AP T Petitioner.

Versiy

Uinion of India and others. i rreasnreearrene e eeea e RCSPONARNLS.

Affidavit of : Pref. Ajay Singh Rawat,
Aged about &1 vears,
5/0 Late Thakur D.S. Rawar,
Lo *Sai Sadan’, Joy Villa Compound,
TalliTal NainiTal

(Deponent)

I, the above named deponent do hereby solemnly affiem and state on

oath oz under -

That, the deponent is the sole Petitioner in the instant Writ Petition and 15 as

such well acquainted with the facts d{'.p-;:l.-::bd 1o balow:

[, the above named deponent do here by swear and verify that

the contents of paragraph No. ."'.E.i,.!—:‘,.Enﬁ...|'.‘E-"_.J!!'!'.-..’.".“T.r?...’:ll':':! AEHE S

P0G e 4 of the Writ
Petition are true from the Official Records and the contents ol the
paragraphs Fo,.....oooovvnininnn.

)

s 1 ,fn"'j ..q..-—::?




N

vevenee 0f the Writ Petition are based on the information received and

& Tﬂ#.,.2.1‘:-"....,........,.......

the contents of the paragraphs . 000
ceennneenns 0T the Writ Petition are based on Legal Advice,

which all [ believe to be true and no part of it 15 false and nothing

matearial has been concealad.
S0 help me God.

..__."'|

LU ozl

Deponent.

I, Rajeev Singh Bisht, Advocate High Cour, do here by
declare that the person making this affidavit and alleging himsell o
the deponent is the same person who is known to me from the

pradluction of the papers by him.

Advocate

Solemnly affirm before me on  this 29, day of
T, 2000 at about.. 702470 by that the deponent who has

been identified by the aforesaid advocate.
| have satisfied mvself by examining the deponent that he

understands the contents of this affidavit which has been read over

and explained to him by me.

Oath Commissioner
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THE KUMAUN AND GARHWAL WATER (COLLECTION,
RETENTION AND DISTRIBUTION) ACT, 1975%

(U, P. Act Mo, 46 of 1973)
(As passed by the Uttar Pradesh Legislature) 5

A Act to repwlaie and control (i the public {nicres the water sources in the
hill-iracts of the Kuwmaum gnd Gariwal Divisions i graer [o enstire
rational distribution of water for the purpose of humar and animal
consumption, irrigation” and industrial developmelt,

It is hercby enacted in the pwenty-sixth year ol the Republic of India as
[ollows i=—

1, Sbort title and extent,—(1) This Act may be called the Kumaun and
Garhwal Water (Collection, Retention und Distribution) Act, 1975,

(2) It extends to the whole of Kumaun and Garhwal Divisions except the
Kasbipur, Bhabar, Rudrapur and Khatima subedivision in the disteiet of Naini
Tal and Kotdwara Bhabar arca of Garhwal Division,

2. Definitions,—In this Act, unless the contexl otherwise requires—

(a) “protected area” means an area demarcated as such under clase ()
of sub-section (1} of Section 4 §

(b) “prescribed’’ means prescribed by this Act or by rules made under
this Act ; :

(c) “waler” means waler of rivers, slrckms flowing in natural
channels, natural lakes and ponds or TesCIVoIrs and includes rain
waler ;

() “waler sources” means naturil sozing out of waler from under-
ground streams, channels and rivers, lukies, polds, reserveirs and
other collections of till water including rain waler |

(€) ““water channel” meansa channel used for the -::um:_nunicutiﬂu_ui'
witer for the purposes of human or animal consumplion, irrigntion
ar industry, including the running ol waler mills.

4. Abolition of the right of the user of waler.-—-On and from the
fifteenth day of July, 1975, all the existing  rights {whether customary or
otherwise and whether vested inany individual or in village communities) ol
use of water, if apy, in (e arcas to which this Aet extends, shail stand
abolished.

4. Power of State Government' to regulate and coutrel water aud water |
resources.—(1) The Stite Government shall have the power—

. The Act Received the assent of the President on geptember 7, 1075, apd was

uul.;lis,l.wd in the U, %, Gueette, Extr ordinany, duled Bl Seplember, 73
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(@) to regulate and control, by rules made under this Act, the
collection, retention and  distribution of waler and @ water

sOUFCOS .

() subject tothe rules, ifany, made in this behall under thig Act, to
demarcate nreas for proteclion of water gources and (o declare the
same as protected area ; and

(b) to amend or cancel any declaration made under clause (&),

(2) The State Government may, whilo cxercising powers under sub-section
(1), give preference to the persons or village communities whose rights in respect
of water have been abolished under Section 3,

5. Power of the State Government to congfruet water channels, efe,—
(1) The State Government shall have the power lo conslruct any water channel,
tank or reservoir, or install any pumping machine or lay out any pipeline
in, upon or through the land belonging to or held by any person, but it shall
not thereby be deemed to have acquired any right in such land other than the
right of uger for the sald purposes.

o [2) In exercise of the powers under sub-section (1), the State Government
shall cause as little damage tothe land as possible, and where during the
course of any activity referred to in that sub-section, the whele or part of the
land is rendered unfit for the purpose for which it was being used immediately
before the commencement of such activity, the persons interested in the land
shall be entitled to compensation in accordence with the provisions of the Land
Acquisition Act, 1894 ;

Provided that no compensation shall be payable in respect of mere
laying out or passage of any pipeline in or through the land pelonging to any
:Erﬁ]uu&vhcm such pipeling is laid not less than two leet below (he surface of
tie land §

Provided further that pothing in this sub-section shall be construed to
prevent any activity referred to In sub-section (1) being started or continued
until payment of compensation under this sub-gection,

{3) The nmount of compensation reforred to in sub-section [2) shall, be
determined by the Sub-Divisional Officer.

(4) Any parlty apgrieved by the order of the Sub-Divisional Officer deter-
‘mining compensation under sub-section (3) may, within thirty days of the date
of such order, prefer an appeal to the District Judge and the District Judpge may
either dispose of it himeelf or assign it for disposal to any Additional District
Judge under his administrative control, and may recall it from'any such officer,
‘or transfer it to any such officer, and the order passed on such appeal shall bo
finnl,

(5) MNotwithstanding anything contained in sub-gection (4), the compen-
‘gation determined under sub-section (3) by the Sub-Divislonal Officer shall be
paid as s00n as may be without waiting for the result of such appeal, ;

6. Restrictions on construction, efe.—MNo person not being & Jal Sansthan
constituled under the Uttar Pradesh Water Supply and Sewerage Ordinance,
©1975, sholl construct or cause (o be constructed any water-channel, 1ank, reser
voir or water-mill, or install or cause to be installed any pumping machine, or
lay out or cause to be lald out any pipeline. intended for taking the supply of
,water from any water sources, without prior permission in writing of the Sub-
Diviajonal Olleer,

7. Prohlhition of againat cutting trees efe, in eatehment area,— Mo parion

""":ihm being o Jal Sansthan constituted under the Uttar Pradesh Water Supply
“isand Sewerage Ordinance, 1975, shall cut any tree, bushes, shrubs, or burn dried
P e :

{15
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:‘_F-E‘.ET-iI.IE_iﬂ any protected aren without prior permission im writing of the Bub-
.+ Divisional Officer :

0 provided that In respect of any nap land comprised in or protected area,
g;.".« his section shall bave cfect as Il relerences 1o bushes and shrubs were
'+ omitted. - fn

& | B~Grant of permission,— (1) Any person way apply to the Sub-Divi-
= sional Officer for permission to consiruct, install or lay oul any of the things
i meationed in Section 6 or to do an act mentioned in Section 7.

B (2) Qn receipt of oo application  under Iliubflil:u-'.i-l}ll_ (1), the Sub-
- Divisional Officer shall make an cnguiry and may in the public interest grant
" or refuse to grant the permission applied for, sod where the permission is so
" pranted, the officer may impose such conditions as i considers just and
proper.

i . (3) The order of the Sub-Divisional Officer under sub-sectiop (2) shall,
» gubject to the result of an appeal under Section 11, be fnal,

1 e 9. Revoeation of permlission,—(1) Any permission granted under Seclion
;:. & or any permission granted under the Rumaun Water Rules, 1920 and
continuing in force by virtue of Section 18 may be revoked by the Sub-Divi-
sional Officer, if the person councerned commits a breach of any of conditlons
. governing such permission or olherwise contravenes any provision of this Acl
'+ or the rules made therevnder,
. w_~(2) No order under sub-gection (1) ¢hall be made by the Sub-Divisional
" Oiflicer, unleds the person copcerned has been given an opportunity of being
t. heard.
= (3) Every order of the Sub-Divisional Officer under sub-section (1) shall,
subiject Lo the result of an appeal under Section 11, be final,

; 10, Remeval of unauthorised act,—(1) If any water-channel, tank,
. eservior or watcr-mill has been or is being constructed or any pumping
‘" ‘machine has been or is being installed, or pipeline has been or is being laid in

- eantravention of the provisions of this Act, he Sub-Divisional Ollicer may,
. after potice to the person concerned and after giving him an opporwnity of
" being beard, by order requirc him to remove or stop the same or as the case

may be, to restore the land to its original condition within a period specified in
the order.

(2) If the order made under sub-section (1) is not complied with by the
person to whom it is dipected within the specified period, the sSub-Divisional
Oilicer may get any work donc in accordance with that order at the cost of that
pergon and may also use or cause 1o be used such force as may De Neccssary,

. lor securing co mpliance with such order.

.00 (3) Every order of the Sub-Divisional Officer under sub-section (1) or
% gub-gection (2) shall, subject to the result of an appeal under Section L1, be
oty ﬁ:j“ll ¥

#2 " (4) Any cost incurred under sub-secilon (2) shall on o ceriificate of the
" gub-Divisional Officer be recoverable as arrears of land revenue from the per-
son, mentioned in the certificate,

11, Appeals,—Any person apgrieved by an order of the Sub-Divisional

~ Officer soder Sectlon % or Seetion U or Section 10 may fila an appeal in the

. manner preseribed, before the Collector withln thirty days of the date of such
~ order, and the order of the Collector on appeal shall be final,

12, Power of various authorities and procedure to be followed by thom,
~(1) The Sub-Divisional Oflicer, the Collector and District Judge shall for the
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purpeses of holding any inquiry or determining any dispute or hearing any
appeal under this Act, have the same powers as are vested in the Civil Court
under the Code of Civil Procedure, 1908, while trying a suit, in respect of the
following matters, namely ;—

(a) summoning and enforcing the attendance of any person examining
him on oath ;

(0) receiving evidence on affidavits ;

(¢) making any local inspection, or issiting commissions for the exami-
nution of witness or local investipation :

(d) requiring the discovery and production of documents ;

(e) awarding, subject to any rules made in that behalf, costs or special
COSIE to any party or requiring gecurity for costs from any
party ;

(/) recording a lawful agreement compromise and making an order in
accordance therewith ;

(g) dismissing an application or appeal for defauli and to resiore it for
sufficient cause ;

I:Ir}ﬂjdﬂcidins focase ex parie and 1o sct aside, for suflicient’ causes, an
- order passed ex parie ;

(1) allowing amendments of any application, objection or memorandum
of appeal ;

(/) issuing temporary injunction, both prohibitory as well as manda-
tory ;

(k) substituting legal representatives in case of the death of any party

(/) any other matter which may be preseribed,

(1) Without prejudice to the provision of sub=section (1), the Sub-Divi-
sional Oflicer or the Collector, or the District Judge as the cose may bo, shall
have power to make any order for the ends of justice or to prevent the dbuse of
process of its or his authority under this Agl,

13, Appliention of Limitation .:*LL'II .!.‘,:'ﬁj_-—[']m ]]fﬂ'ﬁ'jEEI’_‘lﬂH of Septions 4'
5 and 12 of the Limitation Act, 1963, in so fur as may bz applicable shall apply
to all proceedings under this Act.

14. Savings in respect of rights and powers of Muoniclpal Boards and
Notilied Area Commlittee.~Within the limits of 2 Municipality or Notificd Area
as defined in the 1J, B, ."'-'JI'I.IIIIICE]'.I:I.lZi['iE‘E Act, 1016, or a jown aren 05 defined in
the U. F. Town Areas Act, 1914 the provisions of this At shall have effect
subject to the following modifications, namely—

(a) the provisions of Sections 6, 8 and 9 shall have offect as i for the
words "“Sub-Divisional Officer® tha Municipal Board, the Notifled
Area Committee or the Town Area Commillee as the case may be,
or an officer authorised by it in that behalf were srchetinuted

(6) Section 11 shall have effect as if the words “Section & or Scction 9
or’ were omitted

(¢) amy water sources or water channels, whether situated within the
limits of the mumicipality, notified nrea or town nrek or outside,
in the possession of the Municipal Board or Motified Arca Coms
mittee or Town Area Committoe immediately before the commens
cement of this Act shall not be affected by any provision of this
Act ;

(@) if after the commencement of this Act, the Municipn]l Board, the
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ol Motified Area Committee, the Town Area Committee roquires any

| '« new waler sources or any new water chaoacls ouiside the limiis
of thoe municipality, or notified area or town arcas it may take
supply of walter [rem such waler source or construct or cause to
be constructed any such waler channel, tank of reservoir or install
or cause to be Installed any pumping machine or lay out or cause
to be laid out any pipeline outside such limits only with the prior
permission in writing of the State Government.

N 15, Prohibltion of nse of injurious substances fn water sources, — Mo
2w, -person shall wse in any water source chemicals, explosives or any other
S substance which may cause injury to or endanger any fsh or other aguatic
: £y ._'ﬁr_gﬁuiﬁmﬁ.

o 10, Power of exemptivas,—The Stae Governmenst may, by notification
-,E--._'--'E.:iII the Gasefie grant, subjact lo such conditions, if any. as may be spocitied,
L5, exemptions from all arany of the provisions of this Act jn respect of such
i parsons or class of persons or in respect of such class of ponds Or reservoirs or
0 Cother collections  of still water (including rain water) as may be specilled, and
“. the State Government may, by a subsequent notification withdraw or maodify
"0 any such excmption,

e

17. Power (o delegate,—The Stale Gevernment may, by notification in
- the Gazerte delegate, subject to such conditions, if any, asit may specily, any
0 Cof its powers (except the power under Section 21) to the Nigam or to a Jal
% Bansthan constituted under the Uttar Pradesh Water Supply and Sewerage
“ " prdinance, 1975, or to the Uttar Pradesh Parvatiya Vikas Nigam, Limited, a
ot -1 company registercd under the Companies Act, 1956,

Yol = ;
L.{_{'_:_-,; 18, Puenaltics,—(1) Whoever, without proper authority and voluntarily
i “rdoes any of the following acts, namely,—=

e (a) damages, alters, obstructs or interfores with or increnses or dimie
mishes the supply of waler in or the flow of water from, through,
ARE Qyer ar U-IlefFI'_ any witlcr spurce ;
{b) interferes with or alters the flow of waler from, through, over or
b "B uoder any water chanoel, tank or rescrvoir or any pumping
Py machine or plpeline, whether existing from bafore the commenaa-
o - ment of this Act or constructed, installed or laid after the com-
mencement of this Act, by the State Government or any municipal
bourd or town area committes, notified area commitles or Jal
Sansihan or by any other public authority or with the permission
of the Sub-Divisional Ollleer by any other person @

g (¢) contravencs the provisions of Section 15, shall be punishable
e AL b with imprisonment which may extend to ong year and shall also
e be punishable with finc whbich may extend to one thousand
L v Tupees.

: (2) Whoever contravenes any other provisions of this Act or any order
- made thersunder shall be punishable with fine which extend to five hundred
(o crupees, and if the offence 15 o continning offence, with a further fine got
" tpxeceding twenty-five rupees for every day during which the offence conlinues
" after the dete of first conviction for such offence,

i (3) Provisions of sub-sections (1) and (2) shall also apply in respect of
©any ateempt or abetment of offence refeercd to in the said sub-sections,

(4} All offences punishable under sub-section (1) shall be cognrizable,
19, Offences by companies,—(1) If the person committing an offence
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under this Act is a company, the company as well as every person in charge
of and responsible to the company for the conduct of ils business at the time
of the commission of the offence shall be deemed to be guilty of the offence and
shall be liable to be proceeded against and punished accordingly ;

Provided that nothing contained In this sub-scction shall reader any such
person liable to any pumshment if he proves that the offence was commiticd
without his knowledge or that he exercised all due diligence to prevent the

commission of such offence.

(2) Motwithstanding anything contained in sub-section (1), where any
olience under this Act has been committed by n company and it is proved that
the affence had been committed with the consent or connivance of, or that the
commission of offence is attributable to any neglect on the part of any
managing agent, secretaries, and treqsurers, directors, managers or other ollicer
of the company, such managing agents, secretaries and treasurers, director,
manager or other officer of the company shall also be deemed to be guilty of
that offence and shall be liable to be proceeded against and punished

accordingly.
Explanation=For the purposcs of 1his section—

(@) ““company’” means any body corporate, and includes a firm or
other association of individuals ; and

(i) “divecter” in relation to o firm, means a partner in the firm.

20. Protection of action,—No proceeding or order purporting to be
taken or made under this Act shall be called in Question in any court and no
civil or criminal proceeding shall be instituted against any person for anything
done ar intended to be done in good faith under this Act.

11, Power to make rules,—(1) The Siatc Government may by

iﬂlﬂﬁcaﬂﬂﬂ in the Gazette make rules for carrying out the purposee ol (his
et. .

(2) All rules made under this Act shall, as soon as may be, after they
are made, be laid before each House ol the Site Legislature while it i3 in
sesslon for a total period of thirty days comprised in fts one session or more
than one successive sessions and shall unless some later date is appointed, ke
affect fram the date of their publication in the Official Gazerte, subject to such
madification or annulmants ag the two Houses of Legislature may during the
said period agree to make, so, however, that any such modification or annul-
ment shall b without prejudice to tho validity of anything previously done

thereunder,



To,

Dr. A.S. Rawat,
Joy Villa,
Mainital.

Sir,

J Kindly refer to your letier dt. 18-01-2009 scearding informatior on
Khurpatal under Right 1 Information Act, 2006, As desired the Information is as
under:-

l- As per Working Plan ol Noinital Forest Division Khurpatal lake is in

roserved forest, It is in  [Churpatal Block, Compariment No, 1A,

]

- The Draft notification on Repaelatory Framework Conservation of wetlands
circulated by the Ministry of Environment And Forests, Govt. of India
has defined wetland, As per the delinition Khurpatal lake comes under the
purview of wetland.

Encl, = A copy ol Dralt notification.

H:'nl' erely,

e i lia

Chiel Conservalorol Fomesy
Public Information Officer .
~—-  Mallital, Nainial,

e i )

SRR, W
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BORING AT KHURPATAL- A DISGRACEFUL ATEEMPT

B. 5, Kotin
Assisted by G, C, Kothyarl, R. . Dumka, H. C. Upretl, M. Arya and B, S, Dhalla

-

INTRODUCTION: Khurpatal (M 29Y22°197: £ 79°25'90") (Fig. 1), situated at an
elevation of 1,580m, Is a boon Lo the Inhabitants of Khurpatal and neighboring
villages. It Is unneeded to reveal that It Is the stunning touristic spot of
Uttaranchal. The lake [s a closed basin without any outlet, At the moment when
the monsoon Is In its peak, the water level Is Sm lower than the last shoreline
{see Fig. 1), explaining that the water budget |5 decreasing.

Three villages, namely, Patikhet, Jogura and Slimoria are located at lower levels
of the lake and are entircly rellant upen the three springs, the only source of
thelr revenue. The above villages have no other supply of water, strangely
enough, not even a water tap provided by the Irrigation or any other
Department. A lane source of Income of villagers is vegetables and milk which
they use as the cash crop. With a total area of sbout 44 Lakhs sq. It
agricultural land, about 1,200 Inhabitants live in three villages. A total of about
6,000 buffaloes and cows also form a part of the economy af villages.

untll seme years ago, The Inhabitants of Khurpatal used Lo acquire water from
Sariatal through a canal, constructed in 1965. Teday, it does not exlst,
However, an empty waler storage tank (Fig. 2) near the lake temple reminds of
an antique canal.

"H-I LK |'|‘ o ki 'Il I‘11 WA T TR T :-':-_.'-_,_E LA %
.Irr'r“';ﬁ?‘ﬁ_’ 'I'I= R ! iy

U

Hu 1. Khurpatal {note r.hu: lant :|.I'|::.| -r_-llnr:] , rln,'j F rl.cr:m.:lnl: of r.rltr wenler slarage J;ﬂ;l'l:lu.

The Army Welfare Society has fixed two boreholes {each with a diameter of
22.8cm) near the shore of Khurpatal (sce Figs. 3,4), about 5m above the lake
level, Sources, though not confident, say that the boring Is done untll about
200R, although the lifting of water has not yet been storted. The aim of this
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report |15 to figure out the consequence of water lifting on the water budget of
springs flowlng at the lower levels. To achieve this, we conducted geclogical

Fia. 4. Borehola-2 (1,582+12m)

ij survey, studled joint planes, used GPS method and also the water chamistry.
il we finally came out with a model confirming that the lifting of Khurpatal water
will certainly effect the. springs located at  Patlkhet, Jogura and Silmoria
~Villages. . e —
o TR
‘" patikhet spring (1,534+12m) (N 5902177 E79°25'46", Fig. 5) Is located at
a6m lower than the boring peint-1 and 48m lower than the horing point-2. Al

Fig. 5. Patikhet spring Flg. 5. Spring at origin Fig, 7, Tanks T.'JEI'IHI":;;I foF waler

the arigin itself, it is divided into two channels, one contrlbutes water to
Patikhet village and other to upper part af Silmorla {(Flg, 6). The water 15
tapped through small channel to the village and finally re-distributed to
individual house, One can imagina the amount of water each famliy of Patilkkhet



GEOLODGICAL OBSERVATIONS BETWEDRN KHURPATAL TO SILMORIA:

The Digital Elevation Model (DEM) of the area (Fig. 13) reflects southward
flowing sub parallel drainage system and accuracy of each elevation point.
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Flg. 13. Rigltal elevation model showing o dircct relation of Khurpatal with all three springs
[biue triangle are the springs described In Uhe report)

The southward flowing drainage system around this area Is mostly controlled by
three major sets of joint pattern. The drainage frequency is very low around
this area and Is characterized by sub-parallel drainage having steep gradient
between 40" to 60° (GPS observed). In addition, high relief and acute slope of
the rocks are characterized by the development of joint set trending NNW-55E
and NE-SW whereas bedding planes are b cnﬁing NW-SE which 15 Inclined by
45% towards NE direction.

/nﬁ: 13 very clearly shows that there is » direet structural relation of Khurpatal
with Patlkhet, Jogura and Slimoria springs. Thus, it Is cqn-u:ﬂ.-de_d that the
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watershed/ground water table of this particular area is controlled by the MNW-
SSE and NW-SE trending joint pattern and acute bedding slope. Fig. 14 marks
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Fig. 14. arlentation of jaint planes (note the maest praminent plane is NNW-55E, exaclly In a
direction from Khurpatal to Sliemorla {ses Flg, 13)

the orientation of the major joint planes In the area, conflrming the relationship
of Khurpatal with springs, located in the lower elevations. ,

WATER CHEMISTRY:
We carried out the water chemistry on both Jogura and Slimorla springs to

understand the similarity of characters in the springs. The fallowing parameters
were measured In the laboratory:
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WATER CHEMISTRY:
We carried out the water chemistry on both Jogura and Slimorla springs to

understand the similarity of characters in the springs. The fallowing parameters
were measured In the laboratory:
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Spring Hardness  Alkanity pH  TDS nNitrate Phosphate Fe

Jogura 5Bmg/l 5ima/l 7.6 Jomg/fl 0.08mg/l  .007mg/l  0.03
Silmorla  Glmg/l Samg/l 7.7  72mg/ 0.09mg/l  .008mgs  0.03

Thls clearly proves that the water of Jagura and Siimoria are from the same
souréa: — T : IR

Based on the detailed and careful geological and other observations, It s
suggested that the lifting of water from Khurpatal will directly effoct the
springs, located at patikhet, Jogura and Silrmaria. The villages are situated in
the zone of the Main Boundary thrust resulting In heavy landslides and fallure of
agricultural land, There wauld surely be a further loss If the springs are

deteriorated.

Mearly 1,200 Inhabltants and about 6,000 animals--econamy solely dependent
upon vegetables and milk for which water Is a existent requisite cannok survive
long without springs. Thus, we suggest that all three springs rmust be saved 50
that a variety of vegetables in a slngle field (Flg.15) remains os It |5, We must
lat the villagers have whatever @ littie thoy have through the springs.
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Typed copy of Annexure-7.
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Date 19" January 2009
The District Magistrate,
MNainiTal.

Subject: Protest against permission granted o Army Wellare
Association for boring and pumping of water in Khurpatal
pgainst court and ecological considerations.

Sir,

This is to bring to vour august notice that the villagers of Patikhet,
Jogura and Silmoria got a stay from the Diswict Court where they did not
pet a Temporary Injunction from the Munsit Court against boring and
pumping of water by the Army Wellare Association in  Khrpatal
{Annexure-1).

However against the stay, the Army Welfare Association is still
carrving the boring and pumping as reported o you several times by the
villngers.

Morcover the boring and pumping of water will reduce the water
level of the lake and will have a negative impact on agriculture in the
villages Putikhet, Jagura and Silmora. Regarding the water issue the
administration had asked Dr. Kotaliva to make a thorough study and he oo
has made a deep probe and reported about the water erisis which will be
caused by boring and pumping of water.(Annexure 2)

The horing and pumping is being done on the fringe of the lake,
which gets submerged during the rains. ICis like a flood plain and a pan of
the lake, Moreover the lake of Khurpatal comes under Reserved Forest and
boring and pumping of water should not be permitied there. [t will also
have a negative impact on the biodiversity of the lake and the neighbouring
ared.

Khurpatal is a Wetland and according to the Imernational Ramsar
Convention of February 2.191 of which India is o signatory, wetllands have
to be preserved. UNESCO serves as the Deposilory for the Convention and
granting permission of boring and pumping is against an International
[reaty.

In view of the ecological considerations pumping and Doring started
by the CPWD in their guest house at Khurpatal was stopped, How can there
be two vardsticks for the same. (Annexure 3).

| hope the boring and pumping will be stopped in Khurpatal i
consonance with the above considerations.

[ am requesting on behalf of the villagers.

Truly vours
Sdi-(Ajay Singh Rawat)



IN THE HON'BLE HIGH COURT OF UTTARAKHANID

AT NAINITAL
Interim Rellef Application no....... of 2003.
IN

P.IL. WRIT PETITION No. OF 2000 (M/B)
(Under Article 226 of the Constitution of India)
Distt.- MainiTal.

Prof. Ajoy Singh Rawat  .........cconiieiiene O T Petitioner.
Versis
LUnlon ol InIRANd ONBEE.  cciiiirermneracrrasatrrnhnrananas Respondents.
Ta

1

The Hon'ble Chief Justice and his other companion judges of the
aforesaid Counrt.
The Humble Application on behalf of the Petitioner-Applicant,

above named, most respecifully showeth as under.

. That, all the facts and ecircumstances have been narrated n the

accompanying Writ Petition, which may [orm part of this application.

2. That, for the facts and circumstances narrated in the accompanying Writ
Petition, it is necessary in the interest of justice that the illegal boring
construction and waler pumping activiies belng carried on near the
Khurpatal Lake with the connivance of the respondent authoritics be

stayed, otherwise the Applicant-Petitioner shall sufTer irreparable loss,

PRAYER

It, is therefore, most respectiully praved that this Hon'ble
Court may very graciously be pleased to issue an ad-interim
mandamus staving the illu,:g.u] hnring construction and waler

pumping activities being carried on near the Khurpatal Lake



<

with the connivance of the respondent authorities, otherwise the

Petitioner/ Applicant shall sufter irreparable loss,

Date: 2} JifLe¢7 (Rajeev Singh Bisht)
Advocate
Counnsel for the Applicant/Petitioner.



